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DETAILED ACTION 
Claim Objections 

Claim 2 is objected to because of the following informalities: the claim 
references the distal end, it is unclear what distal end is being referred to, it could be the 
distal end of the femur, and clarification is necessary. Appropriate correction is 
required. 

The numbering of claims is not in accordance with 37 CFR 1.126 which requires 
the original numbering of the claims to be preserved throughout the prosecution. When 
claims are canceled, the remaining claims must not be renumbered. When new claims 
are presented, they must be numbered consecutively beginning with the number next 
following the highest numbered claims previously presented (whether entered or not). 

Misnumbered claims 13-26 have been renumbered 12-25. 

Because the claims have been renumbered dependent claims must refer back to 
the proper independent claim number specifically claims 14 and 15 must refer back to 
claim 12, because of renumbering, claims 18 and 20, must refer back to claim 17, claim 
19, must refer back to claim 18, claims 22, 23, and 24 must refer back to claim 21. 
Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this countiy, more than one year prior to the date of application for patent in the United 
States. 
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Claims 1 and 2 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Wixon et al (5624444). 

Regarding claim 1, Wixon et al disclose a femoral sizing apparatus comprising: 

a block having a face engageable with the distal end of the femur (see around 
element 16 in Figure 2), 

a body mounted on the block and slidable relative to the block in a medial-lateral 
direction (the body is slidable on element 33 which is integral to the block portion, the 
body can be seen around element 22 in Figures 2 and 3), 

a stylus mounted on the body (see around elements 38 and 39 in Figures 2 and 

3). 

Regarding claim 2, the block comprises a support for engaging a posterior 
surface of the distal end, see around element 23 in Figure 2). 

Claims 17-22, and 24 are rejected under 35 U.S.C. 102(b) as being anticipated 
by D'Antonio (5810831). 

Regarding claim 17, D'Antonio discloses a femoral sizing guide comprising: 

a block around element 26 in Figure 2, a face engageable with the distal end of 
the femur, around element 32 in Figure 2, the block has a base around elements 80 and 
84 in Figure 2, and around element 74 in Figure3, 

a body slidably mounted on the base for movement relative to the block in a 
medial-lateral direction, the body being slid onto the base can be seen in Figure 5, 

a stylus mounted on the body, see around element 44, in Figure 3. 

Regarding claim 18, 
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a channel defined by tlie base is located below element 84 in Figure 7, and can 
also be seen around element 70 in Figure 5. 
Regarding claim 19, 

the channel takes on a U-shape see the elements and Figures as mentioned in 
the rejection of claim 18. 

Regarding claim 20, a face of the block of D'Antonio is capable of engaging a 
resected surface of the distal end of the femur. 

Regarding claim 21, D'Antonio discloses a method comprising: 

providing a sizing apparatus having a block, and a body slidably mounted on the 
block in the medial-lateral direction and a stylus extending from the block and a face 
engaging the distal femur, see rejection of claims 17-20, above, 

selectively sliding the block in a medial-lateral direction, can be found in Columns 
5-6, lines 43-3, 

moving the stylus to bring a tip of the stylus in contact with an anterior surface of 
the distal femur and observing an indicator associated with the movement of the stylus, 
see Column 4, lines 43-62. 

Regarding claims 22 and 24, see Column 4, lines 51-62. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wixon et 
al in view of Eng et al (6056756). Wixon et al discloses the claimed invention except for 
the block comprising a rod passing through an aperture in the body. Eng et al teaches it 
is known to provide a femoral tensing and sizing device with a rod (around element 91 
in Figure 3) through an aperture of a sizing body (around element 92 in Figure 3), for 
allowing the stylus body to move up and down so that the vertical height of the femoral 
surface can be determined (see Column 3, lines 14-48). It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to modify the 
device of Wixon et al with a rod located on a block that passes through an aperture of a 
body, as taught by Eng et al, for allowing the stylus body to move up and down so that 
the vertical height of the femoral surface can be detemnined. 

Claims 4, 9 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Wixon et al in view of D'Antonio (5810831). Wixon et al discloses the claimed 
invention except for the lower portion of the body slidably engaging a base of the block. 
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D'Antonio teaches it is l<nown to provide a femoral sizing guide with a body that is 
slidably engaged with the base of a blocl< that also includes a U-shaped channel 
(around elements 84 and 70 in Figures 5 and 7) to ease the addition and removal of the 
stylus (see Columns 5-6, lines 43-3). It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to modify the device of Wixon et al to 
include the sliding portion of the body to be slidably engaged with the base, as taught by 
D'Antonio, to ease the addition and removal of the stylus body. 

Regarding claim 10, Wixon et al teaches connecting a support to the base to 
contact a posterior surface of the femur and the support is modularly connected (see 
column 5, lines 12-51 , where the support can be the spacer element 35. 

Claims 5-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wixon et al in view of Burkinshaw et al (6290704). Wixon et al discloses the claimed 
invention except for the stylus being rotatable in the bore (the shaft can be seen around 
elements 42 and 42a in Figure 3, regarding sliding, see column 6, lines 16-32). 
Burkinshaw et al teaches a femoral sizing apparatus that includes a stylus that is 
rotatable within the bore on a body to allow the surgeon to place the tip of the stylus at a 
preferred location at the various contours of the anterior cortex of the femur (see 
Column 9. lines 35-40). It would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the device of Wixon et al to include a 
rotatably mounted stylus, as taught by Burkinshaw et al, to allow the surgeon to place 
the tip of the stylus at a preferred location at the various contours of the anterior cortex 
of the femur. 
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Regarding claim 6, Wixon et al teaches an ami, element 38 in Figure 3, and a 
stylus tip, around element 38 in Figure 3. 

Regarding claim 7, a window can be seen between element numbers 42a and 22 
in Figure 3. 

Regarding claim 8, a reading scale adjacent to the window opening can be seen 
on the top of element 42, by the gradations. 

Allowable Subject Matter 
Claims 11-16 and 25 are allowed. The following is a statement of reasons for the 
indication of allowable subject matter: current femoral sizing devices do not include a 
U-shaped channel with two pads engageable and a rod extending from the pads in a 
medial lateral direction, and a body mounted on the rod that includes a bore that has a 
stylus. 

Claim 23 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Prior Art 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

U.S. Pat. No. 6,077,270 Katz discloses a method and apparatus for locating 
bone cuts at the distal condylar femur region to receive a femoral prothesis and to 
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coordinate tibial and patellar resection and replacement with femoral resection and 
replacement 

U.S. Pat. No. 5,688,280 Booth, Jr. et al disclose instrumentation for use in 
orthopaedic surgery 

U.S. Pat. No. 5,688,279 McNulty et al disclose an alignment guide for a bone 
cutting block 

U.S. Pat. No. 5,569,261 Marik et al disclose a distal femoral cutting guide 
apparatus with anterior or posterior referencing for use in knee joint replacement 
surgery 

U.S. Pat. No. 5,720,752 Elliot et al disclose a distal femoral cutting guide 
apparatus with anterior or posterior referencing for use in knee joint replacement 
surgery 

U.S. Pat. No. 5,662,656 White discloses instrumentation and methods for distal 
femoral sizing and anterior and distal femoral resections 

U.S. Pat. No. 6,096,043 Techiera et al disclose an epicondylar axis alignment 
and femoral positioning drill guide. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Matthew D. Dryden whose telephone number is (571) 
272-6266. The examiner can normally be reached on Monday-Friday 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Max Hindenburg can be reached on (571) 272-4726. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infonnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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